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For the last 30 or so years, I have been a popular music activist and educator. I have been asked to comment on the relevance of copyright law to community media. This fits with my own agenda for a couple of reasons: first, that music tends to get underrepresented in discussions of communication policy and media transformation (except when we want to censor it), and second, most of the copyright battles that will eventually plague all media have already happened in the music industry. We can learn a lot about the future by looking at the history of these struggles.

We are currently engaged in righteous battles to “save access” and “save the internet” which seek to protect such hard won principles as local self-determination in the franchising process, the maintenance of adequate funding levels for PEG access, protection against redlining/cherry picking in rolling out new services, and the preservation of network neutrality for all public communication. There are many people at this gathering who can and will speak eloquently to these issues.

I want to suggest that if we look farther into the future and view these struggles as broadly cultural rather than narrowly technological, the biggest challenges facing the community media and technology movements are not going to be about funding, technical development, or infrastructure; they are going to be about access and use — and I am not talking here about access to the network itself, I’m talking about access to and use of the resources and products that comprise our culture. We are in a period of unprecedented privatization of knowledge and information and systematic restrictions on access and use. Battles of this nature get waged on the terrain of that oxymoron called “intellectual property,” and more specifically, copyright law. 

Larry Lessig tells an interesting story about wanting to celebrate the first anniversary of the Free Culture Movement in 2005 by having a bunch folks from organizations like the Electronic Frontier Foundation and Public Knowledge make a recording of “Happy Birthday To You” and post it on the web as a fundraiser for FCM. As the staff at Creative Commons quickly learned, however, “Happy Birthday To You” is under copyright until 2030, and their plan would have required both a mechanical license and a public performance license to implement. And even though they agreed to pay the 8.5¢ per download for the first license and the $800 per year for the second, inexplicably, neither license was forthcoming, and FCM’s birthday came and went without a “Happy Birthday.” And that’s just a little ditty that should have been in the public domain years ago.

Now imagine the teen in your media center who’s doing an iMovie on urban violence and wants to keep it real by using a cutting edge Jay-Z or 50 Cent single for his soundtrack, rather than one of those cheesy free loops that comes with Garage Band. You’re probably not going to get permission. And you probably couldn’t afford it anyway. The question I want to pose is: Why should we even have to ask?

To provide some background, I want to begin by looking at the history of copyright from three perspectives:

· Nature of copyright itself

· Comparison of 1909 and 1976

· Analysis of current legislation and trends

To look at media reportage today, you might think that copyright is simply an exclusive contract to exploit the fruits of one's creativity, but historically it has always been a juggling act which seeks to balance the legal protection of intellectual property, the rights of artists and authors to be compensated for their creativity, and the public rights of access to information and freedom of expression. Indeed, one could argue that consumers’ interests have been of paramount importance historically, even with respect to the rights of artists and authors. The relevant clause of the US Constitution, for example, states: "The Congress shall have power . . . to promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries." 
  There are two things that are important here: 1) The primary goal of “promoting science and the useful arts” and 2) Securing an “exclusive right” for “limited times.” There is a whole school of thought in this regard — some, like Harvard legal scholar William Fisher, would argue the most important school of thought — that the promotion of learning was the primary concern of the Founding Fathers; the protection of authors was simply a means to that end. 
  This perspective has been reaffirmed over the years in provisions regarding the public domain, personal use, fair use, and rights of access. It was reiterated more recently in the House report on the Berne Convention Implementation Act of 1988 (The Berne Convention is a series of treaties dating back to 1886 which provide for reciprocal recognition of copyright among sovereign nations.) What the Implementation Act said was: "'The constitutional purpose of copyright is to facilitate the flow of ideas in the interest of learning' . . . [T]he primary objective of our copyright laws is not to reward the author, but rather to secure for the public the benefits from the creations of authors" 

From a legal standpoint, then, it can be argued that without the centrality of user's rights, copyright would be a violation of the First Amendment in that it limits free expression. From this perspective, concepts like rights of access and fair use cannot be viewed as a crumbs thrown to the public; they are the necessary conditions that enable copyright law to pass constitutional muster in the first place. In the last century, however, user's rights have been steadily eroded in favor of corporate self-interest and the needs of the culture industries. This trend can be seen in a review of recent legislation, as well as in a comparison of the 1909 Copyright Act and the 1976 revision, the two major pieces of legislation that guided US copyright law in the twentieth century.

Especially as regards music, the 1909 Copyright Act was clearly framed in terms of "public performance for profit." (emphasis mine) 
  All non-commercial uses of music were generally considered to be within the realm of fair use. In order to prove a violation, a plaintiff was required to show evidence of commercial transactions on the part of the alleged violator. 
  And the penalty for such infringement until 1976 was considered a misdemeanor. 
  In other words, in 1909 Napster would have been legal.

The 1976 Copyright Act is often cited as the revision which codified fair use, granting significant exceptions "for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research." 
  Now there is no question that this is a pretty cool provision for educators, reporters, critics, and organizations with an educational mission. But there is a sense in which they gave us fair use with one hand and took it away with the other.  Sec. 106 of the 1976 revision dropped the language of "for profit," granting the exclusive right to "perform" or "display the copyrighted work publicly," to the copyright holder, whether or not it was for profit. In expanding the control of copyright holders into the new terrain of non-commercial use, this small change represented an erosion of user prerogatives that would have been allowable as a matter of course under the 1909 law and established a new logic for the application of copyright law. And this is where we get into new legislation.

When President Clinton signed into law the No Electronic Theft Act in 1997 — that’s the NET Act, in case you missed the acronym — he made it clear, as did the proposed sentencing guidelines, that the intent of the law was to prosecute persons who, without authorization, and without realizing any "commercial advantage or private financial gain" electronically access copyrighted materials or encourage others to do so. 
 To drive the point home, the Justice Department secured a 1999 conviction of Jeffrey Gerard Levy, a 22 year old University of Oregon student, for allowing the public to download copyrighted music, movies and software from his Web even though he never made a penny from these activities. 
 The part about encouraging others is also important because “inducement” was one of the key underpinnings in the Supreme Court decision in the Grokster case, even though the so-called INDUCE Act was never passed.

Further, this has been the tip of a much larger systematic attack on user’s rights. Having outlawed even the non-commercial uses of cultural products, in the 1990s, corporate capital further expanded its hold over intellectual property rights by effectively eliminating the public domain, narrowing the terrain of fair use, creating new intellectual property rights, and, most recently, shifting the terms of the debate toward trade-related arguments. 

In 1998, the United States enacted the Sonny Bono Copyright Term Extension Act, a sweeping revision that was spearheaded by Disney because Mickey Mouse was about to enter the public domain. The Sonny Bono Act extended US copyrights owned by corporations to 95 years and individually held copyrights to the life of the author plus 70 years. Such legislation was obviously designed to serve the interests of corporate capital over those of the general public, by effectively postponing entrance into the public domain for almost anything created in the twentieth century.

The most formidable tool in the arsenal of corporate copyright is, of course, the Digital Millennium Copyright Act of 1998 — that’s DMCA for short, or as its detractors would have it “Don’t Make Content Accessible.” The law makes it illegal to circumvent any effective technological protection measure (e.g. a password or any form of encryption) used by a copyright holder to restrict access to his/her material, as well as prohibiting the manufacture of any device, or the offering of any service, primarily designed to defeat such technological protections. Such measures, seemingly in the interest of creative artists, create, in effect, a new owners' right to control access, which has never existed in copyright law. This aspect provides the legal basis for selling  encrypted DVDs and DRM-encoded music files, which restrict access to and use of products that users already own.

In general, the music business has used these laws to retard the progress of peer-to-peer technologies and to prosecute individual file swappers. The legal campaigns that shut down the original Napster, Kaazaa, and Grokster are pretty well-known, but there some aspects of these cases that are worth noting. 

Napster was successfully sued for “contributory and vicarious copyright infringement.” It is important to note that these are court-created legal theories; there is nothing in the copyright law itself that uses this language. Both theories have tests for liability that have been developed in the construction of case law over the years. Since 1984, the Sony Betamax standard of “substantial non-infringing uses” has been seen as the primary limitation on the degree to which a service provider can be sued for “contributory and vicarious infringement.” But Napster was considered vulnerable because users had to log on to its central servers to trade files, which is to say, Napster played a direct role in connecting its users. The court also ruled that Napster could not be protected by the DMCA’s “safe harbors” provision, because it did not fit the legal definition of an ISP. 

Grokster and the other second generation p2p services initially escaped this fate at the district and appellate court levels because they had no control over user activity once the user downloaded the software. Congress tried to pass the so-called INDUCE Act to get around this limitation of contributory and vicarious infringement by legislating that companies could be held liable for encouraging their users to engage in illegal activity. Even though the legislation failed, the Supreme Court did the dirty work for the culture industry when it ruled unanimously that Grokster could be sued for encouraging their users to steal music. Justice Souter’s opinion which argued for some level of liability for a "purposeful, culpable expression of conduct" seemed to point to a narrower test than the more expansive “substantial non-infringing uses” Sony standard. Even without the INDUCE Act, then, both Napster and Grokster are decisions that weaken the Sony standard, threaten to stifle technological innovation, and ultimately reduce user control even over products they already own.

As if that were not enough, since 2003, the music industry has sued about 19,000 of its best customers, ranging from a twelve-year-old honor student from a New York public housing project to a 71 year old grandfather from Texas, for copyright infringement. What is perhaps most interesting about these cases is that not a single one has yet been fully tried in a court of law. Indeed, the first case to go to trial at all is still pending. That case targets a single mother of four that the judge described as "an internet-illiterate parent, who does not know Kazaa from kazoo, and who can barely retrieve her e-mail." What the industry has been doing is using its legal might to intimidate people into settling out of court. To date, some 3700 individuals have forked over an average settlement of between 4,000-5-000 dollars. So look at what the industry has been able to accomplish without ever winning a case.

· They have been able to create the public perception that thousands of individuals are guilty of wrongdoing even though not a single person has yet been convicted of anything.

· They have been able to use the power of law to create a handsome new revenue stream for themselves, currently in the neighborhood of $18,000,000.

· And, more importantly for our purposes today, precedents get set, and the laws themselves don’t ever get tested. Neither Grokster nor anyone else has ever been found guilty in any of these cases. The Supreme Court simply said Grokster could be sued and sent the case back to the appeals court. The company then settled and went out of business.
Now I want to turn my attention to the way the coporate music industry administers and protects its interests. One of its main support structures has been the World Intellectual Property Organization (WIPO), established in 1970 to administer the Berne Convention treaties and currently representing more than 170 member nations. WIPO is charged with developing treaties for protecting the rights of intellectual property owners. These agreements are, in turn, codified in national legislation. The Digital Millennium Copyright Act, for example, followed from the fact that the United States was a signatory to the WIPO treaties negotiated in Geneva in 1996, requiring member nations to update their copyright laws to account for the requirements of the digital environment.

But WIPO has also been know to advocate for the creation of brand new intellectual property rights. At that same 1996 conference, WIPO proposed (but did not ratify) the creation of a completely new intellectual property right to protect the owners of electronic databases. ‘The general objective of this right’, according to the treaty, “is to protect the investment of time, money, and effort by the maker of a database, irrespective of whether the database is in itself innovative’ (WIPO 1996). This "right" was envisioned as a new copyright-like protection which could be renewed perpetually with no exceptions for fair use or other non-commercial uses. In the United States, it has been a long-term, court-backed concept of intellectual property law that protection is offered for ideas but not facts - that is, for creativity rather than the "sweat of the brow" labor of data entry. In practice, this has meant that the data stored in large databases - from the telephone directory to the Billboard charts - could not gain copyright protection for facts. In fact, the Supreme Court found the type of protection advocated by WIPO unconstitutional in 1991. But in 1998, Senator Rod Grams (R-MN) introduced S. 2291, The Collections of Information Antipiracy Act which sought to re-establish the same "sweat of the brow" protection for compilations that the Supreme Court declared unconstitutional. Such legislation remains on the political agenda, and if passed, it may not only be illegal to duplicate a record, it may also be illegal to quote its chart position without permission. 

More recently there has been a more disturbing trend, as the terrain upon which intellectual property discussions are held has begun to shift from WIPO to the World Trade Organization (WTO), where they are considered within the terms of the TRIPS (Trade Related Aspects of Intellectual Property Rights) Agreement. This is significant because, historically, intellectual property has pretty much been “off the table” as regards trade-related discussions. Adding intellectual property to the WTO’s agenda holds out the possibility that issues such as copyright protection for creators and consumers, First Amendment rights and the free flow of information, and FCC regulations that call for a diversity of voices and a cap on market share in the mass media could be challenged as a restraint of trade. In this process the WTO could become the final arbiter of issues regarding world cultures. As the Canadian Artists Representation Copyright Collective (CARCC) pointed out: “Unlike other international IP conventions administered by WIPO, the TRIPs has disputes resolution, monitors enforcement, and allows the WTO to resort to sanctions.” 
  

So in summary this is where we are. The music industry has

· engineered a systematic erosion of users’ rights and personal use cultural products

· established an international infrastructure of administration and enforcement to oversee its interests

· shifted the terms of the debate to new terrain that makes it harder to fight.
This is why intellectual property law is so important to community media. If we gain the network and the infrastructure we want, only to lose access to and control over its content, what have we won?

* * *
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